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JUDGMENT 
 

 

1. The instant money suit originated in the year 2006 when 

Monika Saha and Sukumal Saha @ Gautam Saha filed this plaint 

against 66 defendants claiming joint and severally monetary 

compensation of Rs 9000,000/-(Rupees Ninety Lakhs) only. Out 

of the 66 defendants the defendant No. 46 died during the 

pendency of the suit and his name struck off. The suit has been 

dismissed against the defendant No. 52. In other words, the 

present suit is pending against 64 defendants. 

 
 

2. Case of the Plaintiffs: The plaintiffs are mother and son. The 

plaint begins with a rather curious statement that plaintiff 

numbered 1 does not have illicit relation with defendant 

numbered 66. Curious, this statement appears to be, because 

the plaintiffs do not give any reason in the plaint for making 

that statement. The cause of action is stated to have taken took 

place on 04.11.2005 and 05.11.2005 and what surprised me is 

that the plaintiffs have not stated anywhere as to how and in 

what manner the above statement was relevant to the facts 

pleaded in the cause of action. 

 

3. Be that as it may, it is the case of the plaintiffs that on 

04.11.2005 at about 9:30 PM at night defendants Raja Paul (D. 

No.58), Bintu Paul (D. No.17), Narayan Sarkar (D. No. 59) and 

a good number of people suddenly trespassed into their house 

and ransacked it and that mob destroyed the furniture and 

other chattels including motorcycle of the plaintiffs. According to 

the plaintiffs, plaintiff No.2 ran to ABSU office at Tangla and 
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saved his life. The plaint further reads that the miscreants 

assaulted the plaintiff No.1 and looted away cash amounting to 

Rs 450,000/- (Rupees Four Lakhs and Fifty Thousand) only. 

They also took away jewellery worthy 140,000 (Rupees One 

lakh and forty Thousand) only. 

 

4. It is in the plaint that to save her life plaintiff No. 1 ran to the 

compound of Ramesh Das and from there moved to the house 

of Asu Sarkar. The plaint further reads that next morning when 

plaintiff No.1 and Asu Sarkar came to the residence, the 

defendants who are neighbors, caught hold of plaintiff No.1 and 

took her to the Kali Mandir where Mira Das (D. No.1), Bulti Saha 

(D. No.10), Kalpana Dutta (D. No. 7), Sapna Kaur (D. No. 46, 

since deceased), Anima Saha (D. No.9) and other defendants 

forcibly took her signature on some blank papers and then 

these defendants cut her hairs and tonsured her head. It is 

specifically mentioned that at that time plaintiff No. 2 was at 

ABSU office and not at Kali Mandir. The plaintiffs have stated 

that on 04.11.2005 plaintiff No.2 lodged an FIR before Tangla 

police station narrating the incident and seeking legal help. The 

plaintiffs have claimed that at that time the plaintiff No.2 was 

not aware of the subsequent events and hence could not give 

details of the events on 04.11.2005 and 05.11.2005. 

 

5. It has also been pleaded that this cruel incident was reported in 

Amar Asom and Dainik Batori, two Assamese newspapers on 

10.11.2005 and 15.11.2005 respectively. 
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6. After the incident the plaintiffs shifted to ABSU office at 

Bhergaon and stayed there from 05.11.2005 to 02.02.2006. 

During this period one ABSU worker took care of their house. 

 

7. In the above situation the plaintiffs have submitted that 

because of the high handed and barbarous activities of the 

defendants they have suffered loss of property and loss of 

reputation. It has been canvassed that after the incident 

plaintiff No.2 could not run his business of readymade garments 

shop and he thus lost future economic benefit that he would 

have otherwise accrued had he ran that shop. In these 

background the two plaintiffs have prayed for compensation of 

Rs. 9000,000/-(Rupees Ninety Lakhs) only against the 

defendants jointly and severally. 

 

8. On institution of the suit, summons was issued against all the 

defendants. The defendants Nos. 1 to 34, 36 to 51 and 53 to 66 

have filed a joint written statement of defence. Defendant 

numbered 35, and 52 have not appeared to contest the suit. At 

this juncture I would like to reiterate that while defendant No. 

46 died, suit against defendant numbered 52 was dismissed. 

 

9. Case of the contesting defendants: In the written 

statement of the defence the defendants had taken a plea that 

the suit arise out of tort and not out of contract and therefore 

the question of the defendants being jointly and severally liable 

does not arise at all. The defendants have canvassed that the 

concept of joint and severable is applicable only in suit arising 

out of contract and not in suit under the law of tort. 
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10. The defendants have further contended the cause of action of 

the plaintiff No.1 is different from the cause of action of 

defendant no.2 and hence according to them the suit is bad for 

joinder of causes of action and is liable to be dismissed on that 

count alone. 

 

11. The defendant No.66 who is one of signatory of the written 

statement stated he did not have any illicit relation with Plaintiff 

No.1. As the written statement has been signed by 64 

defendants, it is transparent that the defendants do not claim or 

allege that the plaintiff numbered 1 had an affair with 

defendant numbered 66. 

 

12. With respect to the incident dated 04.11.2005 the defendants 

had taken a plea that plaint discloses name of only defendants 

Nos. 58, 59, and 17 and joinder of other defendants makes the 

suit bad. The defendants have drawn my attention to the fact 

that the names of other defendants are not mentioned in the 

plaint and on that count, they have pleaded that it is a clear 

case of mis-joinder of party. In the same breath, the defendants 

have denied the allegation of ransacking the house and/or 

assaulting plaintiff No.1 or of looting cash and valuables. 

 

13. According to the defendants the plaintiffs are not financially 

sound and they owe a huge amount of money to the Central 

Bank of India. The defendants have brought to the notice of 

this Court about a title suit for recovery of Rs 300,000/-(Rupees 

Three Lakhs) only pending against the plaintiffs and in that 

background asserted that the claim of the plaintiffs of 
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possessing such huge amount of money at home should not be 

believed. 

 

14. The defendants have denied in toto the allegation made in 

plaint with respect to the incident dated 05.11.2005. The 

defendants have denied that the plaintiff No.1 was taken to the 

Kali Mandir and compelled to sign on blank papers and it is 

stated that none of the defendants had cut the hairs from the 

head of the plaintiff No.1 on 05.11.2005. 

 

15. So far as publication of news paper item is concerned that 

defendants did not admit the same and claimed that Mamta and 

Manika is not the same person. The defendants have contended 

that a false case has been lodged against them and have 

prayed for dismissal of the suit with cost. 

 

16. On the basis of rival pleadings, my learned predecessor framed 

the following issues: 
 

i. Whether there is any cause of action for the suit? 
 

ii. Whether the suit is bad for mis-joinder of of parties and 

mis-joinder of causes of action? 
 

iii. Whether at the time of the death of plaintiff No.1’s 

husband Sudev Saha, prof def dt No. 66 i.e. Ajit Saha 

was requested to look after his wife ? 
 

iv. Whether the defendants Raja Paul, Bintu Paul, Narayan 

Sarkar and good number of people in the night of 

04.11.2005 at about 9:30 PM trespassed into the house 

of the plaintiffs and ransacked their residential house by 

breaking veranda grill and by breaking asbestos roofing 
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and also they had damaged the CBZ star DSK motor 

cycle, bearing registration No. AS-13/A 3937 ? 
 

v. Whether the miscreants looted away cash amount of Rs 

4.50 lakhs and also the jewelleries worth about Rs. 1.40 

lakhs when the defendant No.2 left the house ? 
 

vi. Whether in the morning of 05.11.2005 at about 8 AM the 

defendants forcibly taken the plaintiffs No.1 to the 

nearby “Kali Mandir” by parading along with road and 

took her signature on a blank piece of paper by beating 

and causing her injury with sharp weapon ? 
 

vii. Whether after taking the signature of the plaintiff No.1 all 

the defendants removed all her hair from head in an 

inhuman and barbarous manner ? 
 

viii. Whether Tangla PS case No. 73/05 was registered for the 

occurrence occurred in the night of 04.11.2005 ? 
 

ix. Whether the plaintiffs are entitled for a decree of Rs. 

90,000.00 as prayed for ? 
 

x. To what other relief/s the parties are entitled to ? 
 
 
 

 

17. DECISION AND THE REASONS THEREOF: In the above 

background, let me begin straight-way. 

 
 

18. Issue No. (i) The question is whether the plaint discloses cause 

of action or not. In simple parlance, cause of action means the 

infraction of legal rights of the plaintiffs at the hand of the 

defendants. In the suit at hand, a bare reading of the plaint 

goes to show that the plaintiffs allege infraction of right to 

privacy, right to liberty and right to property. Hence I have no 

doubt that the plaint discloses cause of action for filing the suit. 
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19. Issue No. (ii) The defendants have assailed the suit on many 

grounds. They have alleged that the cause of action for the 

plaintiff numbered 1 is different from the cause of action for the 

plaintiff numbered 2 and on that count, they claim that the suit 

is bad for mis-joinder of causes of action. The defendants have 

further contended that the concept of joint and severally liable 

is unknown to the law of torts and on that count pleaded that 

since no definite role has been assigned to most of the 

defendants and only 6/7 defendants have been specifically 

named, the suit is bad for mis- joinder of party. 

 

20. To answer the questions raised, I have tried to look into 

constitutional court’s decision to determine whether the 

consequence of mis- joinder of causes of action. In Prem Lata 

Nahata Vs Chandi Prasad Sikaria, reported in 2007 AIR SCW 

1120, the Supreme Court opined that even when a suit suffers 

from defect of mis-joinder of causes of action, the Code under 

Order I or Order II or under Order VII does not provide for 

dismissal of suit or rejection of the plaint. 

 

21. In that view of the matter, the contention raised that the suit 

ought to be dismissed for mis-joinder of causes of action has no 

legal legs and is rejected. In so far as question of mis-joinder of 

parties is concerned suffice it to point out that Rule 9 to Order I 

CPC lays down that for such mis-joinder no suit shall be bad in 

law. 

 

22. Coming now to the contention that in a suit under law of tort, 

the defendants cannot be jointly and severally liable, the 



10 
 

 

Supreme Court in Pawan Kumar Vs Harkissan Das Mohan Lal 

reported in (2014) 3 SCC 590 answered the question 

speaking through Justice Ranjan Gogoi. It was held that law of 

tort recognize the concept of composite negligence. The Apex 

Court observed that where two or more persons are found 

guilty of negligence, though the degree or extent of negligence 

may vary, the court can award compensation against both the 

negligent and make them jointly and severally liable to pay the 

compensation. In such circumstance the plea that the 

defendants cannot be made jointly and severally liable is also 

rejected. But the burden is upon the plaintiffs to show that each 

of the defendants played some role in the wrong committed 

upon them. The decisions of the Supreme Court thus lead me to 

hold that the suit is maintainable and is not bad in law or barred 

by law. 

 

23. Issue No. (iii) There is no evidence except some self serving 

statement of PW1 and PW5 on this count. No independent 

person has come forward to state that at the time of death of 

Sudev Saha, a request was made to Ajit Saha to look after 

plaintiff numbered 1 & 2. Ajit Saha has denied that any such 

request was made to him. The issue is decided in the negative 

against the plaintiffs. 

 

24. Issues No. (iv) (v) (vi ) (vii) & (viii): Issues numbered (iv) 

& (v) demands adjudication of the alleged incident dated 

04.11.2005 while incident dated (v) (vi) & (vii) have been 

framed to determine whether the plaintiffs have been able to 

prove their description of the incident of 05.11.2005. Issue 

numbered (viii) asks a question as to whether the FIR in Tangla 
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PS refers only to incident dated 04.11.2005 or also encompass 

the subsequent alleged incident of 05.11.2005. As is evident 

these issues are closely connected with one another and hence 

have been taken up together for determination. 

 

25. In the instant case the plaintiffs has examined 6 witnesses. 

including two leaders of ABSU and one Newspaper reporter. I 

would begin with the evidence of two ABSU leaders. 

 

26. Independent witnesses: PW2 Jayanta Rabha and PW4 Dipen 

Muchahari are 2 (two) ABSU leaders. Suffice it to point out here 

that whilst under cross examination these two witnesses had 

admitted that they have not seen the incident on 04.11.2005 or 

on 05.11.2005. These witnesses further agreed with the 

defendant’s suggestion they had not gone to Nabinpally even 

immediately after the incident. In that view of the matter, the 

evidence of PW2 and PW4 is without doubt hearsay and 

inadmissible. 

 

27. Evidence of the Reporter: PW6 Hareswar Kalita has stated that 

he is a news reporter of Assamese news paper Amar Asom. He has 

stated in his affidavit that on 05.11.2005 he had gone to 

Nabinpally, W/No-1 at Tangla town and inquired from the public 

about the matter and he came to know that a good number of 

people had trespassed into the house of plaintiffs and ransacked 

the house. PW6 has further stated that he gathered information 

that on 05.11.2005 in morning hours the local people had cut the 

hairs of Manika Saha (PW1) at Kali Mandir. According to him, news 

item relating to the incident was published on 10.05.2005 in the 

news paper Amar Asom. PW6 has exhibited 
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the Assamese news paper Amar Asom dated 10.05.2005 as 

Exhibit 1. 

 

28. In cross examination PW6 tool U turn and stated that he had 

not visited the house of Manika Saha or the Kali Mandir before 

or after the incident. He has further stated that his report was 

based on information received from other reporters and that he 

did not have first hand information about the matter. His report 

is based on what other reporters told him. 

 

29. In this context I would like to draw attention to the decision of 

the Supreme Court in Ravinder Kr Sarma Vs State of Assam 

reported in AIR 1999 SC 3571. The Supreme Court at Para 23 

A has observed that Presumption of genuineness attached 

under Section 81 of Evidence Act to news paper reports cannot 

be treated as proof of the facts stated therein. It was held that 

the statement of the facts reported in a news paper is merely 

hearsay. 

 

30. In view of such that clear dicta of the Supreme Court and in 

view of the admissions made by PW6 whilst under cross 

examination, I am convinced that the evidence of PW6 has no 

value in the eyes of law and can be safely discarded. 

 

31. Evidence of the two Plaintiffs: Manika Saha & Sukumal Saha 

@ Gautam Saha have been examined as PW1 and PW5 

respectively. These two witnesses have stated that on 

04.11.2005 at about 9:30 PM the main defendants namely Raja 

Pul, Bintu Paul, Narayan Sarkar along with a good number of 

people suddenly trespassed into their house and ransacked it 

and that mob destroyed the furniture and other chattels 
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including motorcycle of the plaintiffs. The witnesses stated in 

their affidavit that plaintiff No.2 (PW5) ran to ABSU office at 

Tangla and saved his life. PW1 & PW5 further deposed that the 

miscreants assaulted the plaintiff No.1 and looted away cash 

amounting to Rs 450,000/- (Rupees Four Lakhs and Fifty 

Thousand) only and they also took away jewellery worthy 

140,000 (Rupees One lakh and forty Thousand) only. 

 

32. It has also been testified that to save her life plaintiff No. 1 ran 

to the house of Asu Sarkar and Asu Sarkar came to the 

residence next morning when the defendants who are 

neighbors, caught hold of plaintiff No.1 and took her to the Kali 

Mandir where Mira Das (D. No.1), Bulti Saha (D. No.10), 

Kalpana Dutta (D. No. 7), Sapna Kaur (D. No. 46, since 

deceased), Anima Saha (D. No.9) and other defendants forcibly 

took her signature on some blank papers and then these 

defendants cut her hairs and tonsured her head. 

 

33. It is specifically mentioned that at that time plaintiff No. 2 was 

at ABSU office and not at Kali Mandir. The plaintiffs have stated 

that on 04.11.2005 plaintiff No.2 lodged an FIR before Tangla 

police station narrating the incident and seeking legal help. 

These two witnesses have referred to the FIR lodged by PW5 

when led to registration of Tangla PS case No. 73/05. 

 

34. In the affidavit PW5 has stated that at the time of occurrence 

he had taken shelter at ABSU office at Tangla and so could not 

give the details of the incident of 04.11.2005 or of 05.11.2005 

But during cross examination PW5 contradicted himself and 

stated clearly that he was an eye witness to the incident against 
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her mother that occurred at the Kali Mandir on the morning of 

05.11.2005. 

 

35. Certain crucial aspects: PW1 has admitted that in the 

criminal case arising out of Tangla PS case No. 73/05 she had 

given evidence but not stated about looting of Rs 450,000/-

(Rupees Four Lakhs and Fifty Thousand) cash and Rs. 140000/-

(Rupees One Lakhs and Fourty Thousand) jewellery. The 

detailed evidence running into 4 pages before the learned 

Magistrate has been confronted marked and exhibited and I find 

that there is no an indication of looting of money or jewellery. I 

would also reiterate that the FIR filed by the plaintiff does not 

refer to either forcibly taking of signature or of tonsuring of 

head by the defendants. 

 

36. Appreciation of evidence: These two witnesses were 

extensively cross examined and the evidence of Manika Saha 

and Sukumal Saha given in GR case No. 1102/05 has been 

confronted and brought on record. The evidence was given in 

2008. The incident took place in 2005. What I find in the 

evidence is that neither Monika Saha nor Sukumal Saha stated 

before the learned Magistrate that the accused (read 

defendants) had looted away cash and valuable worth Rs 

590,000/- (Rupees Five Lakhs and Ninety Thousand) only. This 

is a serious and un-explained omission. It defies logic as to how 

two educated persons can miss such an important aspect of 

their case. The FIR is also silent on this vital aspect and the only 

logical deduction that comes to my mind is that the element of 

looting of property is a crude attempt to improve and embellish 

the plaintiff’s case. 
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37. I am also not oblivious of the fact that the Central Bank of India 

had instituted a suit against the present plaintiffs and the 

judgment (Exhibit D) goes to show that the plaintiffs were not 

in financially sound health inasmuch as they had taken loan on 

several occasions during the relevant time and were not even 

able to repay the money owed. In cross examination PW1 and 

PW5 have admitted that they had taken loan from Central Bank 

of India at Tangla branch. In that view of the matter, it is 

difficult to believe that a person who is taking small loans from 

a Bank at high rate of interest and has defaulted in payment of 

EMI would keep huge cash amounting to Rs 450,000/ at home. 

 

38. The effect: Such improvement makes the deposition a suspect 

and prudence demands that such evidence should be 

corroborated by a witness whose credibility is not at stake. That 

apart, the Judgement declaring the two plaintiffs as defaulter of 

loan dents their credibility when they state that they had kept 

huge amount of cash and jewellery in their house. 

 

39. Moreover, the FIR of Tangla PS case 73/2005 was also 

confronted and brought on record. It is marked as Exhibit B at 

one place and Exhibit E at another. The body of the FIR shows 

that the date mentioned is 05.11.2005 and not 04.11.2005. The 

alleged incident of the cutting of the hairs took place in the 

early hours (at about 8 AM) of 05.11.2005. But in the FIR dated 

05.11.2005, there is no mention of either looting of money or of 

tonsuring of head of PW1 though the informant (PW5) stated 

while under cross examination that he saw with his own eyes 

that his mother was taken to Kali Mandir and her head was 
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tonsured. If that be so, it defies logic as to why there is no 

mention of such an important incident in the FIR filed later in 

the day. 

 

40. PW3 Sanjit Saha son of Gaur Gopal Saha has been examined as 

PW3. He is a vital witness for the plaintiff side inasmuch he 

claims in his affidavit to have seen both the incidents. PW3 has 

stated that on 04.11.2005 defendants Raja Paul, Bintu Paul, 

Narayan Sarkar and some others defendants entered the house 

of Manika Saha and damaged her family property. PW3 has 

further stated that on 05.11.2005 defendants Mira Das, Banti 

Das, Kalpana Dutta, Sapna Kaur had taken plaintiff No.1 to the 

Kali Mandir and forcibly obtained her signature on some blank 

papers and thereafter they along with others had cut the hairs 

of Manika Saha by scissor. 

 

41. This witness was extensively cross examined and he stated that 

since 2008 he is staying at Guwahati. At the relevant time this 

witness claimed to be a student of Model School at Tangla. He 

claimed that while he was going to school he saw some people 

taking Manika Saha to the Kali Mandir on 05.11.2005 but he 

could not say as to who were the persons catching hold of 

Manika Saha in the Temple complex. 

 

42. In so far as incident dated 04.11.2005 is concerned PW3 

remains consistent that defendants Raja Paul, Bintu Paul, 

Narayan Sarkar along with some other persons were involved. 

The defendants have tried to portray that PW3 has not a 

resident of Nabilpally and that he has not studied at Model 

School of Tangla and that PW3 is a planted witness. 
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43. Two Defence Witnesses: To prove their suggestion that PW3 

is a planted witness and nothing more, defendant side 

examined Bhajan Sarkar (DW7) Head Master of Tangla Model 

High School at Tangla. DW7 has stated that on receiving 

summons he has appeared with the Admission Register and 

Attendance registers of the year 2005. DW 7 has testified that 

in 2005 Tangla Model School had classes from class V to class X 

and there were 703 (Seven Hundred and Three) students in 

total. This witness has deposed that in 2005 as per his school 

record there was no student by the name of Sanjit Saha, 

son of Gaur Gopal Saha. DW7 stated in a straight forward 

manner that in 2005 one Sanjit Saha, son of Paresh Saha was 

studding in Class X but there was no Sanjit Saha, S/O- Gaur 

Gopal Saha in the school in any class as per school records. 

DW7 has exhibited the admission register and the attendance 

registers of the school which has been marked under objection. 

Admission Register has been proved in original and marked as 

Exhibit I whereas the Attendance Registers are marked as 

Exhibits J to W. 

 

44. In cross examination it has been brought to my notice that the 

address of Sanjit Saha is only given as post office Tangla but his 

ward number, lane number, area and locality is not given. The 

plaintiff side has tried to test veracity and credibility of DW7 but 

nothing material could be elicited to doubt his version 

emanating from record. 

 

45. Objection to the documents: Plaintiff side has objected to 

the admissibility of the documents furnished by DW7 and 
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suggested that the documents are tampered. I have gone 

through the original attendance registers. The document 

appears to be prepared in normal course of events. Plaintiff’s 

side have not pointed out any specific as to why this Court 

should doubts document furnished by Head Master of the 

school about the students studying in his school. Having 

carefully considered the evidence including the documents I 

reject the objection to the admissibility of the documents and 

bring them on record. The result is that grave doubt is created 

in my mind as to whether PW3 was a residing in Nabinpaali or 

not in 2005. 

 

46. Asu Das @ Sarkar (DW3) was admittedly an employee of the 

plaintiff in November 2005 as his name has come up in the 

plaint itself. A reading of the plaint goes to show that the 

plaintiff numbered 1 stayed at his (DW3) house on the night of 

04.11.2005. It is also stated in the plaint that when Monika 

Saha (plaintiff no.1) was forcibly taken to Kali Mandir, Ashu Das 

@ Sarkar was present with her and had witnessed that incident. 

In view of such pleadings, there can be no doubt that DW3 is a 

very important witness. 

 

47. This witness has stated that some unknown persons used to 

throw stones on the tin roof of the plaintiffs house. According to 

DW3 on 05.11.2005 in the morning hours when he had gone to 

the house of the plaintiffs, the 2 (two) plaintiffs told him that 

yesterday i.e. on 04.11.2005 some unknown boys had again 

thrown stones at the tin roof and these boys had shouted 

obscene words at the plaintiffs and left the place. 
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48. It is also in the deposition of DW3 that in August 2006, plaintiffs 

had asked him to bring the voter list of Nabinpalli locality and 

sometime later asked him to meet learned senior advocate 

Benoy Kr Ghosh (since deceased). It is stated by DW3 that he 

met B K Ghosh who inquired from him about the matter and 

then he (Dw3) told the learned senior lawyer that the 

defendants had not cut the hairs of plaintiff No.1 and had also 

not ransacked the house. In other words, the affidavit filed by 
 

DW3 contradicts the plaintiff’s version on every count. 
 
 

49. A major portion of the cross examination of the DW3 was 

devoted to determine whether he had gone to the chamber of 

Lt B. K. Ghosh or not. What is transparent is that on the 

material point about the incident dated 04.11.2005 and 

05.11.2005 this witness has not deviated from the stands taken 

in the affidavit and DW3 remained consistent and stated that 

plaintiff No.1 had not called her on any date in November 2005 

to her house thus validating his point that no such incident as 

claimed took place. 

 

50. Defence evidence: In this case the defendant has examined 7 

witnesses. DW 1 to DW6 have filed evidence on affidavit. DW1 

to DW5 faced the cross examination by the plaintiffs side but 

DW6 did not appear to face the cross examination. The 

important witnesses are DW3 DW7 and DW4. The testimony of 

DW3 and DW7 has already been discussed and now let me read 

the evidence of DW4. 

 

51. DW4 Narayan Sarkar has stated that the plaintiffs have filed a 

false case against them. He has referred to Tangla PS case 
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73/05 which culminated into GR 1102/10 and exhibited certified 

copies of the FIR and charge sheet. DW4 has also exhibited 

certified copy of statements of the witnesses. These documents 

were marked without objection. The plaintiff did not claim that 

original record be called for. Infact PW1 and PW5 were 

confronted with the FIR etc and they admitted the content. In 

other words these documents were brought on record without 

objection. The FIR marked as Exhibit B at one place and Exhibit 

E at another shows the date of filing hand written as 

05.11.2005. The informant admitted to be an eye witness to the 

incident occurring at the Kali Mandir in the morning of 

05.11.2005 and omission of such a material fact eats into the 

veracity of the plaintiff’s version. 

 

52. It also needs some emphasis that Exhibit G and Exhibit H are 

two statements of the witnesses recorded u/S 164 Cr.P.C in the 

criminal case arising out of Tangla PS 73/2005. These were 

prosecution witnesses and the statement also goes against the 

plaintiffs version. 

 

53. In cross examination DW4 stated that PW1 had informed him 

that there were some persons throwing stones at her tin roof. 

The witness was extensively cross examined and the plaintiffs 

side tried to show that he was involved in the matter but the 

witness remained firm consistent and steadfast. 

 

54. DW1 Ramesh Das is one of the defendants. His two sons are 

also defendants and this witness has stated that the plaintiff 

had falsely claimed in the plaint that in order to save herself she 

had taken shelter in his (DW1) house. This witness has out 
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rightly rejected such a possibility and stated that no such 

question could arose as he keeps his compound under lock and 

key after 7:30 PM. 

 

55. In cross examination of DW1 has admitted that he does not 

remember the content of his affidavit. In that view of the 

matter, his evidence given on affidavit does not have much 

value. 

 

56. DW2 Bijoy Saha and DW5 Subodh Ch Saha have taken an 

entirely new plea that plaintiff No.1 was a Muslim by birth and 

she hailed from Bangladesh. DW2 and DW5 also stated that 

plaintiff No.1 is a lady with loose morals. 

 

57. Suffice it to point out here that the question as to whether PW1 

was Muslim and hailed from Bangladesh is irrelevant while 

adjudicating the present suit. The question before me is 

whether the defendants had ransacked the house, looted 

valuables, assaulted the plaintiffs and cut the hairs of plaintiff 

numbered 1 in November 2005 or not. I have failed to 

understand as to how it is relevant even if we assume (though 

there is no proof) that plaintiff numbered 1 before her marriage 

was a Muslim. In that view of the matter this part of the 

evidence of DW2 and DW 5 is irrelevant and cannot be acted 

upon. 

 

58. I must also point out that these points were not raised, not 

even whispered, in the written statement. A civil court would 

not ordinarily go beyond the pleadings. In that view of the 

matter also this part of the evidence of DW2 and DW5 has no 

value in the eyes of law. 
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59. DW2 and DW5 while claiming that plaintiff numbered 1 is a lady 

with loose morals stated that different type of persons used to 

visit the house of plaintiff No.1 when she was alone at home. 

DW2 has further stated that because of such activities, some 

people used to throw stones at the tin roof of the plaintiffs and 

also used obscene words against her. 

 

60. In the written statement of defence of which DW2 is also one of 

the signatory, there is no such pleading. In fact the written 

statement states that there was no illicit affair between the 

plaintiff numbered 1 and defendant No. 66. I would not delve 

into the new points raised by DW2 and DW5 in affidavit. 

 

61. Analysis of Evidence: This is a suit based on assertion of 

certain facts by the plaintiffs. The plaintiffs have given a version 

of some incident wherein they allege that their property was 

looted by the defendants and that their reputation, privacy and 

liberty were tarnished intruded and curtailed. The burden of 

proof and initial onus to prove the facts pleaded lies on the 

plaintiffs. 

 

62. An analysis of evidence goes to show that there is inconsistency 

on material point in the version of PW1 & PW5. The suit was 

filed after more than 1 year of the incident and hence the 

mother and son had sufficient time to converse before filing the 

suit. The mother (PW1) took a stand that her son was no-where 

near, when the incident at Kali Mandir took place and hence 

could not state about those facts in his FIR dated 05.11.2005. 

Her son (PW5) took a different position and claimed to have 

seen the incident. If that be so, why on Earth did he not report 
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those facts also in his FIR. PW5 is an educated person and such 

unexplained omission damages considerably the plaintiff’s 

version. 

 

63. The name of Ashu Das @ Sarkar came up in the plaint. But this 

person was not examined as a plaintiff witness. He appeared as 

DW3 and his version runs contrary to the narration of the 

incident made in the plaint. The evidence of DW3 damages the 

plaintiff’s case further. It also needs to be reiterated that in view 

of the evidence of DW7, considerable doubt is created in my 

mind as to whether PW3 is a planted witness. For last 7 years 

admittedly PW3 is not staying at Tangla. He has not submitted 

any document to prove his residence at Tangla in 2005. He 

claimed to be student of a school at Tangla but the School 

record does not support his claim. 

 

64. Last but not the least, in the plaint as well as in the evidence, 

the plaintiffs have directly implicated only 6/7 defendants. There 

is no mention in the evidence as regard the definite role played 

by the other defendants. The principal of composite liability and 

joint and severally liable would become applicable only when 

plaintiff through evidence proves that each of the defendant 

played some part in the events occurring on 04.11.2005 and 

05.11.2005. No such evidence has come before the Court. That 

apart, the plaintiff’s version of the incident is not at all proved. 

 

65. In view of these reasons and also because of what I have 

stated opined and observed in the preceding paragraphs, I hold 

and conclude that plaintiffs have not been able to create a 

preponderance of probability in their favour that the defendants 
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or even some of them had ransacked the house and looted the 

property on 04.11.2005. The plaintiffs have also not been able 

to prove that the defendants or some of them forcibly took 

signatures on blank paper from the plaintiff numbered 1 on 

05.11.2005 and then tonsured her head. The issues are 

consequently decided against the plaintiffs. 

 

66. Issue (ix) & (x): In view of the decision arrived at, the 

plaintiffs are not entitled to any reliefs. 

 
 
 

 

ORDER 

 

The Plaintiffs are not entitled to any reliefs for they have not 

been able to create a preponderance of probability in their 

favour. The suit stands dismissed on contest with cost. Prepare a 

decree within 15 days. 

 

Given under my hand and seal of this Court on this the 15
th

 

day of July2015. 
 
 
 

 

(R. Lal) 
Civil Judge, Udalguri  

Assam 
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ANNEXURE 
 

PLAINTIFF SIDE: 
 

Number of Plaintiff witnesses examined:  06 
 

i. PW1 Manika Saha. 

ii. PW2 Jayanta Rava 

iii. PW3 Sanjit Saha 

iv. PW4 Dipen Mochahari. 

v. PW5 Sukamal @ Gautam Saha. 

vi. PW6 Hareswar Kalita. 
 
 

 

Number of plaintiff documents exhibited: 01 
 

Exhibit 1 is the Newspaper dated 10.11.2005 of Amar Asom 
 
 

 

DEFENDANT SIDE: 
 

Number of Defendant witnesses examined: 07 
 

i. DW1 Ramesh Das.  
ii. DW2 Bijoy Saha.  
iii. DW3 Asu Das.  
iv. DW4 Narayan Sarkar.  
v. DW5 Achotosh Das @ Sarkar.  
vi. DW5 Subodh Saha.  
vii. DW 6 Sankar Sarkar.  
viii. DW7 Bhajan Sarkar. 

 

Number of Defence document exhibited: 23 
 
 

 

i. Exhibit A is statement under Section 164 Cr.P.C  
ii. Exhibit B is the FIR.  
iii. Exhibit C is statement under Section 164 Cr.P.C  
iv. Exhibit D is the Judgment of Title Suit 
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v. Exhibit E is the FIR  
vi. Exhibit F is the charge sheet  
vii. Exhibit G is the statement U/S 164  
viii. Exhibit H is the statement U/S 164  
ix. Exhibit I is the Admission Register  

x. Exhibit J to W is the Attendance Register 
 
 
 
 

 

(R. Lal)  

Civil Judge, Udalguri 
Assam 


